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Abstract: This study aimed at exploring the concept and
the typology of 7itihad according to Muhammad Sayyid
Tantawl. The concept was descriptively expressed while
analyzing it using content analysis techniques with a
comparative approach. Meanwhile, in scrutinizing the
biography and ideas of Tantawi, this study utilizes
inductive methods and a socio-historical approach to
look at his social and political circumstances and the
interaction of a mujtabid with his socio-cultural or socio-
political environments. The results of the study showed
that z#ihdd according to Tantawi, is an outpouring of the
maximum ability of a mutahid to arrive at the shari‘ah law
by means of istinbat of the shari‘ah propositions. The area
of ztibad according to Tantawl is on the ganniyat al-thubit
texts such as the Hadith which is a lot of discussion of
the Hadith experts about its sanad, validity, weakness and
so forth, ot zanniyat al-dililah, such as the Hadith or the
Qur’an which includes more than one meaning based on
the meaning of /ughawi or fairness of shari‘ah. In addition,
the Tantawl’s typology of jitihdd covers the moderate and
middle ground group that pay much attention to magadsid
shari‘ab, nass, and human interests as long as it does not
conflict with rays.

Keywords: Tantawl; 7#ibad, shati‘ah; moderate; Religious
Utilitarianism.

Introduction

In the fourth century of hijrah, the problem of “closing the
door of jitthad’ arose. According to al-Zuhayli, the phenomenon
was inseparable from the fact that the Islamic State was divided
into several small states and kingdoms, weakening Muslim society
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and breaking their political ties. As a result, the Muslim community
experienced the loss of freedom of thought, obstruction of
yitthad activities, and other scientific activities. The ulama were
trapped in the bondage of religious fanaticism, loss of self-
confidence, and the development of disagreements. They are
fixated on textual figh and ikhtisar.’

These problems are the reason why 7#had is fard (obligatory) in
Islam. Ijtihad is the spirit of shari‘ah, or in other words that the
development of shari‘ah in life depends on 7#had. That “closing
the door” was also contradicted by al-Suyuti. He said that z#had is
fard at any time, and this world must not be empty of mujtahids,
because in every period in society, there are new problems that
must be completed and solved by a mujtahid’ Among those who
reached the mujtabid level was Muhammad Sayyid Tantawl.

Tantawi is the Grand Mufti of Egypt who was appointed on
October 28, 1986. He held this position for neatly ten years, until
he was appointed for Grand Imam of the Al-Azhar Mosque and
the Grand Shaykh of Al-Azhar University by the President of
Egypt, Husni Mubarak, on March 27, 1996 until his death on
March 10, 2010. During his life, Tantawi was known by some
scholars as moderate thinker, and his opinions were often at odds
with hard-liner Muslims. Ebrahim Moosa, a Professor at
University of Notre Dame, mentioned that Tantaw1 is a scholar
who possessed a very pluralist and pro-western mindset.’

The consistency of Tantawi in terms of opening the door of
ytihad can be seen from his fatwas. In 1989, Tantawl said that a
certain interest rate based on government investment is not
categorized as prohibited usury.* His famwi caused a storm of
controversy with the opposition of all traditional scholars. For
instance, Tantawl mentioned that the interest on bank deposits is
perfectly Islamic. Tantaw1 suggests that the law should be changed

! Wahbah al-Zuhayli, Usi/ al-Figh al-Islami (Beirut: Dar al-Fikr al-Mu‘asir, 2001),
1113.

2 Al-Suyud, al-Radd ‘ala Man Akblada ila al-‘Ard wa Jabila anna al-Ijtihad fi Kull “Asr
Fard (Aljazair: Matba‘at al-Jaz2’ir, 1325 H), 3-13.

3 ‘Ali ‘Abd al-Azim, Mashikhat al-Azhar mundbn Inshd’ihi hatti al-An, Vol. 3
(Cairo: Majma‘“ al-Buhath al-Islamiyah, n.d.), 925.

4 Muhammad Sayyid Tantawl, Muamalat al-Bunik wa Abkamuhd al-Shariyah
(Cairo: Hay’at al-Mistiyah li al-Kitab, 1998), 106.
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to change the legal terminology used for the benefit of banks and
bank accounts to explain their freedom from the stigma of usury.
This fatwa contradicts the Al-Azhar Islamic Study Institute (Majma*
al-Buhuth al-Islamiyah) in Egypt.

This study tries to examine the principal thoughts of Tantawi
about jtihad, including the method of 7#had and legal edicts. The
concept of ijtthad seems to be one of the neglected areas of study,
especially when compared to other themes in Tantaw’s thoughts,
such as the concept of infidelity (kdfir),” ideal family,’ istinbat
abkam,’ and his methodology of Qur’anic interpretation (fafsir).”
One may find the study about Tantawi's ijtihad. Still, the idea of
ytihad does not become the main body of study, but only as a
supporter of the main themes in the study of other Tantawi
thought.” The study is then to explore the concept of ijtihad of
Tantawi, and to identify its typology, as they are significant in the
context of the overall Islamic legal opinion of the Grand Mufti.

This research problem can be formulated as follows: What is
the concept of 7#ihad of Tantawi? What is the typology of legal and
ytihad thinking of Tantawi? This study only uses the method of
library research. There are two sources used in data mining, namely
primary and secondary sources. Primary sources, directly coming

5 Ilham Mustofal Ahyar, “Konsep Kafir Muhammad Sayyid Tantawi: Studi
Analisis Kitab Al-Tafsir Al-Wasit li Al-Qur’an Al-Karim dengan Perspektif
Hermeneutika Jorge J.E. Gracia” (M.A. Thesis--UIN Sunan Kalijaga
Yogyakarta, 20106).

¢ Hawin Uswatun Najah, “Konsep keluarga sakinah dalam al-qur’an kajian tafsir
tematik menurut penafsiran Muhammad Sayyid Tantawi dalam karyanya Al-
Tafsir Al-Wasit Li Al-Qur’an Al-Karim” (M.A. Thesis--UIN Sunan Ampel
Surabaya, 2016).

7 Muhammad Fadhlan Is, “Analisis Intinbat Ahkam Fatwa Muhammad Sayyid
Tantawi yang Kontroversial” (M.A. Thesis--IAIN Sumatera Utara Medan,
2013).

8 Fithrotin, “Metodologi Tafsir Al Wasit (Sebuah Karya Besar Syaikh Muh.
Sayyid Tantawi),” AL FURQAN: Jurnal llmu al-Qur'an dan Tafsir, Vol. 1, No. 1
(2018), 41-55.

% To mention one well-representative study, in this respect, is M. Alipour,
“Islamic Shati’a Law, Neotraditionalist Muslim Scholars and Transgender Sex-
reassignment Surgery: A Case Study of Ayatollah Khomeini’s and Sheikh al-
Tantawi’s Fatwas,” International Journal of Transgenderism, Vol. 18, No. 1 (2017),
91-103.
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from the first hand, are namely the works of Tantawt; a/-Ijtihad fi al-
Abkdnm al-Shariyah, Mu'amalat al-Bunitk wa Apkamuba al-Shariyah,
Adab al-Hiwar fi al-Islam, al-Wasit fi Tafsir al-Qur'an, and Figh al-
Muyassar, while the secondary sources are: Fatwas of the Indonesian
Ulema Conncil by M. Atho Mudzhar, al-Figh ‘ala al-Madhahib al-
Arba‘ah by ‘Abd al-Rahman al-Jaziti, al-Figh al-Iskami wa Adillatub
by Wahbah al-Zuhayli, I%m al-Muwagiin by Ibn al-Qayyim al-
Jawziyah, Bidayat al-Mujtahid by Ibn Rushd, a/-Muwafagat fi Usil al-
Figh by al-Shatibi, al-Ashbah wa al-Naga'ir by al-Suyuti, and other
jurisprudence literatures, the principles of figh science, the history
of Islamic law, and the sociology of law in general.

As Tantawi lived during the reign of Gamal Abd al-Nasir,
Anwar Saddat, and Husni Mubarak, this study therefore uses
historical approach to analyze Tantawr’s biography and
contextualize his thought," #si/ al-figh approach to give a basis for
content analysis used in this study, and comparative approach to
compare the ztihad of Tantawi with that of other experts before
him, whether his thoughts are influenced by other figures or purely
from his own.

Biography of Tantawi

Muhammad Sayyid ‘Atiyyah Muhammad Sayyid Tantawi was
born in the village of Sulaym, Markaz Thama Suhaj Province on 14
Jumada al-Ula, 1347 H., coinciding with October 28, 1928. His
father vowed that his son would become a lover of knowledge,
until Tantawi grew to be a person who loves knowledge,
memorizes the scriptures of the Qur’an, when he was thirteen
years old or just graduated from the madrasah ibtida’iyah (primary
school) level. "' Tantawi learned the basics of religious knowledge
in his village. After memorizing the Qur’an, he continued to enter
a ma‘had diniyah in Alexandria in 1944. Then after graduating from
madrasah  thanawiyah (secondary school level), he continued his
education to the Usal al-Din Faculty at al-Azhar University and

10 This is because every product of Islamic legal thinking is basically the result of
the interaction of a mujtahid with the socio-cultural or socio-political
environment that surrounds it. Peter Mahmud Marzuki, Penelitian Hukum
(Jakarta: Kencana, 2009), 126.

W Al-“Azim, Mashikhat al-Azhar, 929.
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graduated in 1958. In 1959, Tantawi completed his “specialist”
education at al-Azhar, on the study program of Tafsir and Hadith.
Then in September 19606, he received his doctorate in the field of
Hadith, and was honored mumtaz, after defending his dissertation
entitled “Banu Ista’l fi al-Qut’an wa al-Sunnah.”

Tantawl is widely known as a zuhd, calm, and cool looking
eyes. The words of him can pierce into the souls of those who
want to understand it. Tantawl is a person who is very strong and
even too absorbed in reading, so that he is told to tell one of his
servants to wait and remind him when prayer time has arrived.
This is because if he read at the beginning of the morning, it will
only be finished reading if it has entered the time of nobility.

After his study completed, Tantawi became Kharzb and lecturer
at the Ministry of Wakaf in Egypt in 1960, and eight years later,
precisely in 1968, he became a lecturer of Tafsir and Hadith at the
Usal al-Din Faculty of al-Azhar University. In 1972, he enrolled as
an Assistant Professor position at the faculty, al-Siyut branch. This
position then lead him to be a lecturer at the Islamic University of
Libya in 1972-1976. His capabilities and intelligence brought him
into higher position as a Dean at the Usul al-Din Faculty Al-Azhar
University, al-Siyut branch. In addition, he was also a Head of the
Tafsir study program of the Postgraduate Studies of Islamic
University, Medina, Saudi Arabia, 1980-1984, and Dean of the
Faculty of Dirasat al-Islamiyah wa al-‘Arabiyah, al-Azhar
University, in 1985. In 1986-1996, Tantawi became the Mufti of
Egypt.

On 8 Dhu al-Qa‘dah 1416 H., coinciding with March 27, 1996,
Tantawi was appointed as Shaykh al-Azhar."”” Tantawi completed
the program of Shaykh ‘Abd al-Halim Mahmad (the 40" Shaykh of
al-Azhar), which is to restore all al-Azhar assets that have been
seized by the Egyptian government for hundreds of years since the
leadership of Isma‘1l Pasha. When Aceh, Indonesia, was rocked by
the Tsunami in 2004, Tantawi took the policy of providing
scholarships to all al-Azhar students from Indonesia, without
exception. This is a form of concern of the al-Azhar’s Shaykh to
his students. Tantawl is an active reader and writer, some of his
works are: Bani Isra’il fi al-Qur'an wa al-Sunnab (1969), Tafsir al-

12 Ibid., 931.
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Wasit li al-Qur'an al-Karim (1972), al-Qissab fi al-Qur'an, al-Ijtihad fi al-
Abkdam  al-Sharyah, al-Figh al-Muyassar, —al-Mar'ab  fi  al-Iskin,
Mu'‘amalat al-Bunik wa Apkannba al-Shariyah (1991).

Ijtihad According to Tantawi

Ijtihad originally derived from the Arabic word jabada-yajhadu-
Juhdan wa jabdan. Al-Jubd means power, ability, and strength while
aljahd means al-mashagqah or difficulty. Etymologically, zthad
means badh! al-wus* wa al-majhid or mobilization of power and
ability.” The change from the word jahada to itahada occurs by
adding two letters (mazid harfayn): alif at the beginning and 7z’
between the letters jiz and dal, so that it becomes ztahada-yajtabidu-
ijtihadan, meaning a real action by exerting all abilities."* Thus, in
this respect, the word 7/#had means devoting abilities and spending
opportunities in realizing an affair from an existing problem (badh/
al-majhiid wa al-istifragh al-wus‘ fi tahqiq amr min al-umir) or outlining
the ability of a figh expert to produce sharT zanni legal conclusions
(badbl tagah min al-faqib fi tahsil hukm shar anni).”

According to Tantawi, z#ihad is:

Gk es o8 (S e any aily odg 1S i) S algY)

S AN e blaxa )
“An outpouring of the maximum ability of a figh expert
(mujtahid) to arrive at the shari‘ah law of ‘@mali by way of istinbat

from the shari‘ah argl_lments.””)
As a comparison, al-Amidi (d. 631 H) defines z#/had as:

o sy e et ST ety GBI B ) i)
i Al e el il

“Depleting the ability to search strongly for a legal problem
until it feels there is no additional capability in its search.”"

13 Ibn Manzur, Lisan al-‘Arab, Vol. 3 (Mesit: Dar al-Mistiyah 1i al-Ta’lif wa al-
Tarjamah, n.d.), 107-108.

Y Luwis Ma‘laf, al-Munjid fi al-Lughah wa al-A%im (Beirut: Maktabat Dar al-
Mashriq, n.d.), 106.

15 Al-Zuhayli, Usil al-Figh, 1037.

16 Muhammad Sayyid Tantawi, al-ljtihad fi al-Apkan al-Sharfyah (Cairo: al-Azhar
al-Sharif, 2007), 9.
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Al-Shawkani (d. 1250 H) gives the definition of zthad by
means of:

BVl s e 5 S 5 3 ol U

“Exerting the ability to obtain practical shariah law ‘amali

through istinbat.”"*

Ijtihad relates to two cases, ztibad in the matter of faglidiyah and
ijtihad in matters for which there is no basis yet. " According to al-
Shatibi (d. 790 H), jtthad are of two kinds, 7itihad in dark al-apkam
al-shariyah (find, know the law of shari‘ah) and z#bad in tathiq al-
abkam al-sharyah (applying shari‘ah law). The first form of 7j#zhad is
particular in nature that should only be done by those who meet
the qualified qualifications to do so, while the second one is
general in nature that is permissible for all Muslims.”

Tantawi discusses the object or scope of zt#ihdd in his book a/-
Ijtihad. According to him, the area of jtibad is in ganniyyat al-thubit
text like the Hadith in the terms of its sanad, validity, weakness, and
so forth; or ganniyyat al-dililah, such as the Hadith or the Qur’an
that includes more than one meaning, either ughawi or adillah
sharyah. Like the verses of al-Ma’idah about ablution, every
Muslim recognizes that the verses are gar7 al-thubnt. The difference
among scholars about the verses is only in understanding the
meaning of them. Regarding the words famsahi bi ru'iisikum,
scholars have agreed that rubbing the head is including the pillars
of ablution based on the argument of mantig from the above verse,
but they differ about the level of the head that must be rubbed. *'

Al-Ghazali (d. 505 H) argued that the j/#zhad area is any shari‘ah
law which has no proof of gat% Therefore, it does not enter the
area of all laws agreed upon by the people as having a clear

17 Al-Amidi, AlLpkan fi Usil al-Apkdm (Beirut: Dar al-Kutub al-Islamiyah, n.d.),
218.

18 Al-Shawkani, Irshad al-Fupil fi Tm al-Usal (Beirut: Dar al-Kutub al-Islamiyah,
n.d.), 250.

19 “Abd al-Halim, Fatawa (Cairo: Maktabat al-Tawfiqiyah, n.d.), 362.

20 Abu Ishaq al-Shatibi, al-Muwafagat fi Usil al-Shari‘ah, Vol. 4 (Beirut: Dar al-
Kutub al-Islamiyah, n.d.), 64; Muhammad Abu Zahrah, Ugi/ al-Figh (Beirut: Dar
al-Fikr, n.d.), 379.

2! Tantawi, al-ljtihad, 11.
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understanding of their meaning, such as the obligation to pray five
times a day, pay zakat, and so forth.*

According to al-Zuhayli, there are laws that are #ihad areas and
laws that are not zi#ihad areas. > The laws which are not the area of
ytihad are laws that are generally accepted and known, and
determined based on the proofs of qat7 al-thubit-qat al-dalilah.
Such laws are like the issue of the obligatory five-time prayers,
fasting in Ramadan, zakat, hajj, reading shabadatayn, then the
prohibition of adultery, stealing, killing, drinking &hamr, and the
sanctions imposed by the Qur’an or Sunnah. *

While the laws which are the area of ztibad, according to al-
Zuhayli, include: the law that already has a text, but its doubt and
the designation of its meaning is unclear ganni al-thubiit wa zanni al-
daldlah; the law that already has the texts but the outwardity is
doubtful ganni al-thubnt, the law that already has a text, but the
designation of its ganni al-dalilah meaning is not clear; and a law
that does not have a passage and has never been existed before.”

In terms of the presence or absence of the Qur’an or Sunnah
scriptures that govern, the legal events that occur can be grouped
into three types. First, the legal event that has nass shar? gat7 al-
wuriid wa qat' al-dalalah (authentic-definite origin from the Prophet
and clearly his appointment to the meaning that referred to).
Second, legal events that have nass shari zanni al-wurid wa al-daldlah
aw thdabuma (assumed or lack of clear designation). Third, legal
events that do not have nass shar7 at all.

In the first category of legal events, since it has been regulated
by nass shar7 qat al-wurid wa qat7 al-daldlab, the implementation of
ytihad fi dark abkmibd is no longer needed. Meanwhile, z#had fi
tathiq abpkamiha still remains necessary. Put the sanctions for
thieves, for instance, in this respect. To find out the sanctions for a
thief do not need 7#zhad because there is already a gat%, as recited
by al-Ma‘idah [5]: 38 which has determined the level of legal
sanctions clearly in the form of hand deductions; “Men who steal

22 Abua Hamid al-Ghazali, a-Mustasfa fi Tlm al-Usal, Vol. 2 (Beirut: Dar al-Kutub
al-Tlmiyah, 1993), 315.

23 Al-Zuhayli, Uzl al-Figh, 1052-1054.

24 Ibid., 1052.

25 Tbid., 1053-1054.
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and women who steal, cut off both hands (in retaliation) for what
they do and as torture from Allah. And Allah is Mighty, Most
Wise.”

Legal events that fall into the second category that have nags
shar7 ganni, the jjtihad fi dark abkdamiha may be implemented. With
respect to nass ganni al-wnrid, like Hadith ahad, ijtibad is oriented to
prove whether the Hadith originated from the Prophet or to
establish his ratification, while in nass ganni al-dalalab, ijtihad is
implemented to find the exact meaning of the #ass instructions.
Perhaps, by interpreting the #ass, or capturing it, or choosing the
right meaning of the wmushtarak pronunciation, or completing
ta‘arnd (contradictions between nass) with another nass, or
compromising, or establishing its &hds or ‘am, mutlag or muqayyad,
or determine whether an order shows mandatory or not, its
prohibition indicates unclear or not, and so forth.

Mujtahid Qualifications According to Tantawi

In his book, al-Ijtthad, Tantawi explained that a mujtabid must
have some qualifications.” First, knowledge of Arabic. The main
requirement for becoming a mujtahid is knowing Arabic with all its
aspects, by which he can understand the Qur’an which also uses
Arabic. Moreover, the Qur’an and Sunnah as a source of Islamic
legal rights present themselves in the form of a very high-Arabic
literature style. A mujtahid cannot possibly understand and explore
the laws contained in the Qur’an and Sunnah without being based
on Arabic knowledge.”” The ability of Arabic with all its aspects
which includes such sciences as of Nahw, Sarf, Bayan, Ma‘ani,
Badi’, and others helps a mujtabid to explore the intentions of
Allah’s will in the Qur’an precisely and far from mistakes, and to
produce strong legal conclusions. Regarding the quality of Arabic
skills required as a condition for mujtabids, there are several
different opinions.

Al-Ghazali determines certain abilities in language, which allow
a mujtahid to distinguish the pronunciation, including sarih, hagiqah,

26 Tantawi, al-ljtihad, 13.
27 ‘Abd al-Katim Zaydan, a/-Wajiz fi Usil al-Figh, Vol. 6 (Beirut: Mu’assasat al-
Risalah, 1994), 402.
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majazg, zahir, mujmal, separating between ‘am and &hds, mubkam and
mutashabihat, mutlag and mnqayyad, nass and mafhim.*®

Al-Shatibi does not demand certain limits but states that the
quality of 7tihad results achieved by a mujtabid is in line with his
language abilities. If the language skills are still in the basic level,
then it is still basic in understanding the shari‘ah. Likewise, if the
language ability reaches intermediate level, then the understanding
of the shari‘ah is still intermediate as well. If the language ability
reaches the advanced stage, then the understanding of the shari‘ah
has also reached the advanced stage by which a mujtabid reaches
the power of pujjah.”’

Thus, the mastery of Arabic with all its aspects is crucial for a
mujtabid to understand the meaning of the content and the desired
direction of the Qur’anic scriptures and the Sunnah. However,
language is not the only condition, since other factors, such as the
social, psychological, and historical conditions of nuzsil al-ayit or
wauritd al-Sunnah also greatly help correct understanding,.

Second, knowledge of the Qur’an. The Qur’an is the main
source of law, so that all ulama agree that knowledge of the Qur’an
is a sufficient requirement for a mujtabid. It is not possible for a
person to explore, formulate, and understand the law without
having knowledge of the Qur’an and all forms of its character.”
The fact that the Qut’an introduces itself with various
characteristics is a reason why the Qur’an becomes a book whose
authenticity is guaranteed by Allah and is used as a fundamental
reference for solving legal problems.” In addition, in its
designation of a meaning, nass of the Qur’an displays two
characteristics, namely gat 7 al-dalilab and ganni al-dalilah.”

The scope of the discussion of the Qur’an and w/im al-Quran
is very broad, so that the scholars do not require to memorize the
entire verses of it. They limit the understanding of the Qur’an only
to the law verses, without having to memorize but know the
context when needed to discuss a law. Al-Ghazali and al-Shawkani

28 Al-Ghazali, al-Mustasfa, 315.

29 Al-Shatibi, a/-Muwafagat, Vol. 2.

30 Zaydan, al-Wajiz, 402.

31 M. Qutraysh Shihab, Menbumikan al-Qur'an (Bandung: Mizan, 1994), 21.

32 Mukhtar Yahya and Fatchurrahman, Dasar-dasar Pembinaan Hukum Islam
(Bandung: Al Ma’arif, 1997), 37-38.
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gives a limit to the memorization of the Qur’an only in the amount
of 500 verses.

A mujtabid must have sufficient understanding of the language
of the Qur’an so as to be able to separate and understand between
verses mupkamat and mutashabibhat, mantiq and mafhinm, mutlag and
muqayyad, haqiqah and majaz, sarih and kinayadt, amr wujib and amr
ghayr wujitb, nahi tahrin and nahi ghayr tahrim, etc.”*

Third, knowing the traditions of the Prophet. A mujtahid may
give a fatwa ot jjtihad if it meets the qualifications of understanding
the Hadith of the Prophet Muhammad, as well as the sciences
related to it so that the farwa or jjtihad does not actually conflict
with the Hadith of the Prophet. The knowledge of a mujtahid about
the Hadith of the Prophet make him possible to know and
distinguish between Hadith mmutawatir and Hadith ahad, between
Hadith sabih, hasan, and da'if. He is also required to be able to know
Hadith  magqbil (accepted as a legal basis) and Hadith mardid
(rejected cannot be used as a legal basis).”

Because of the broad scope of the Hadith and the related
sciences (‘ulim al-Hadith),” which is not possible for a mujtahid to
reach the whole of them, the ulama of #s/ therefore limits the
requirements of mujtahid knowledge about the Hadith, preferably
in the related traditions with the laws of fzk/ifiyyat which enables
him to find the law in the jadith. They do not require having to
memorize the jadith by rote, but rather knowing where it is
possible to refer to it when needed.”

Forth, knowing of usil al-figh and magqasid al-shari‘ah. A mujtahid
currently must have adequate knowledge about the science of ws/
alfigh and the maqasid al-shari‘ah, because this knowledge learns
what is needed for zi#zhad. With this knowledge, a mujtahid will be
able to return the branch law to the original law in an easy way.
Conversely, if he does not master the science of #si/ al-figh, it will
have difficulty in returning the problem and even errors will occur.

33 Al-Ghazali, ai-Mustagfa, 101; al-Shawkani, Irshad al-Fupal, 220.

34 Al-Ghazali, ai-Mustagfa, 101-102.

35 Muhammad Ajjaj al-Khatib, Ugs#/ al-Hadith Ullimuha wa Mustalihuba (Beirut:
Dar al-Fikr, 1980), 287-280 and 303-353.

36 Tbid.,11.

37 Al-Zuhayli, Ugsil al-Figh, 1156.
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Included in the science of ugyil al-figh is knowing ndsikh wa al-
mansikh. According to al-Zuhayli, this knowledge is also a
requirement for a mujtabid so that in doing j#had he does not
violate the rules which apply, both the rules of nasikh mansikh and
the agreed rules of Islamic law.

Fifth, the intelligence and reasoning ability to perform zzzhad.
Tantawl agree with ‘Abd al-Karim Zaydan about the importance of
intelligence and the ability of reason as a basic condition even
though among the ulama of usul they are not explained clearly. A
mujtabid must have the ability of reasoning and understanding, high
comprehension, power of accuracy as well as the qualified ability
to analyze. Without this requirement, a person will not be able to
do the z#ihad even if other requirements have been fulfilled. It
seems that this requitement leads to mastery of Mantiq/Logic
science, which in the view of other ulama it has included in the
mastery of usil al-figh and wulim al-Qur'an as well as ulim al-Hadith.
Meanwhile, the intelligence leads a mujtabid to ordetliness of
thinking starting from capturing information to drawing
conclusions.

Regarding the words “opening of the door of z#had’ and that
“the jtihad door is closed,” Tantawi agrees with the usz/ scholars
before him, such as al-Suyutt and Ibn Taymiyah who stated that
ytihad both in the form of istinbat al-ahkam and tatbiq al-ahkanm were
never closed.”™ The Tantawi’s opinion is in line with Yasuf al-
Qaradawl. Dealing with the opening of the door of zthad in
modern times, al-Qaradawi identified different opinions from
three flow groups.”

First, the flow that narrows and complicates ztihad.
Sectarianism is a group that believes in the obligation to follow
certain madhhab, and may not leave the madhhab, and is obliged
on new issues, to follow the opinions that exist within its own
environment, by endorsing the opinions of muta’akbkhirin ulama
directing the books of that madhhab. Often in the field of
mu‘amalah, they forbid new forms of transactions with

38 Al-Suyufi, a/-Radd, 3-13.

3 Yusuf al-Qardlawy, Iitibad dalam Masyarakat Islam (Beberapa Pandangan Analitis
tentang  Ijtibad Kontemporer), translated by Achmad Syathori (Jakarta: Bulan
Bintang, 1987), 255-260.
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contradictory reasons or are not in the reference to the madhhab.
The neo-gahiriyah group 1is a literal and textual group,
understanding the #ass literally without accepting any other
understanding. They pursue the Hadith by not practicing figh and
not wanting to know the differences in jurisprudence and how to
observe the law. Currency is only made of gold and silver that
existed at the time of the Prophet, while that of made from paper
are not considered shar%, so that it do not apply to usury laws and
not to obligatory zakat.

Second, excessive extreme flow in expanding the field of j#had
even in nass mupkamat and fixed laws. This flow was followed by
two groups namely the al-Tufiyah and the al-Tabrir. Al-Tufiyah is
a group that is concerned with maslahah from nass. This group is
attributed to Najm al-Din al-Tuff who priotitizes maslapah from the
nass, if both are in conflict. Al-Tabrir is a group that gives
legitimacy to any problems that occur in accordance with what is
desired by the public or by the ruling Government. This group acts
as a validator and provides arguments for problems that occur by
looking for interpretations of arguments from shari‘ah arguments
that support so that the problem can be accepted.

Third, the moderate madhhab as a group that takes a middle
way that unites the attitude of following #ass and pays attention to
his magqaysid al-shari‘ah, and to human interests with the provisions
that these interests are not contrary to the zass. This group consists
of people who are equipped with enough knowledge, have the
character of the guard against the influence of volition, and be
straight that are neither extreme nor apathetic. This flow is a group
that is needed today as a reflection of Islam that takes the middle
ground of other religions desired by Allah in al-Baqgarah [2]: 143
which recites:

“And so (also) We have made you (Muslims), a just and chosen

people so that you can be a witness of (human) deeds and that

the Apostle (Muhammad) is a witness to your (deeds). And We

did not set the Qibla that became your Qibla (now) but so that

we knew (so that it was real) who followed the Apostle and who

defected. And indeed (the transfer of Qibla) feels very heavy,

except for those who have been instructed by Allah, and Allah
will not waste your faith. Truly Allah is Most Gracious, Most

Merciful to humans.”
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Al-Qaradawi includes into groups who call on j#had without
fear and worry, so that j#/had continues to walk straight and does
not turn backwards, and do not turn to the right or left. To that
end al-Qaradawi gives contemporary gfihad rules with several
characters as follows: (a) There is no ztihad without devoting all of
his abilities; (b) There is no j#had in gat7 legal matters (definitely
and clearly); (c) Must not regard the laws that are gat 7 (d) Linking
jurisprudence to Hadith; (¢) Take care not to fall under the
pressure of the reality of the modern world; (f) Welcomes a useful
new discovery; (g) Should not be unaware of the conditions and
situations of the times and their needs; (h) Switch to #tihad jama'
(collective); and (i) it is Grace that there is a possibility of
correction by the next generation of ulama, because of possible
etrors or other negligence.”

The urgency of contemporary ztibad from ulama who have
tulfilled mujtabid qualifications and with sincerity is very much felt,
and is a hope to answer all legal problems that will continue to
emerge, due to socio-cultural changes in society and advances in
science and technology.

Sources of Ijtihad According to Tantawi

The author found the term masadir al-jjitihad (sources of ijtihad)
in Mawsi'ah al-Fighiyah al-Kuwaytiyah, Vol. 1, page 41 and Ugil al-
Ammab al-Jami‘ah li al-Fatawa, Vol. 1, page 20. What is meant by
magsadir al-jjtibad here is the guide/guidance of a mujtabid in seeking
legal answers about a problem. The word “source” in Indonesian
means ‘the place of origin,” and from there the term source of
Islamic law can be interpreted as the origin of the place of taking
Islamic law.* In Arabic, the word “source” is, among others, called
masdar from the plural masadir. So in wusil al-figh, the source of
Islamic law is termed al-abkan: al-shariyah. But sometimes it is used
with the term #sz/ al-ahkdam which means legal basics. It is also used
dalil al-hukm with the plural adillat al-ahkam which means something
from which there is a clue to the shari‘ah law.

40 Ibid., 261-273.
41 Departemen Pendidikan dan Kebudayaan, Kamus Besar Bahasa Indonesia
(Jakarta: Balai Pustaka, 1988), 867.
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In the Islamic law literatures in Indonesia, the words mwasadir al-
abkan, usil al-apkam, and adillat al-ahkam are all interpreted with the
sources of Islamic law. The word “wasadir al-abkan?” in usil al-figh
was only used around the end of the 14™ century of hijrah, or the
mid of the 20" century, namely with the publication of several
books of usil al-figh which uses masadir to cite sources of legal
returns. Among the books is the work of Zakariyya al-Sabri
entitled Magsadir al-Apkan al-Islamiyah.

The ulama analyze and say that the word “masadir,” ““usil,” and
“dalil’ are included in the meaning of itinbat al-ahkam in general.
Therefore to distinguish the whole is to mention dalil nagli or
masadir al-nagliyah for the original source of the Qur’an and
Sunnah, as for the method istinbart called dalil ‘agli or masadir al-
‘agliyah.

From a technical point of view of its use in Islamic law, the
word “dalil’ can also be used in general, both the Qur’an and
Sunnah as well as for da/il other than both, such as ziwa‘ and giyas,
since they all lead to the discovery of God’s law.* Therefore, for
the Quran and Sunnah, in addition to being referred to as the
source of Islamic law, it can also be called as the proposition of
Islamic law. Referred to as a source, it is because the Qur’an and
Sunnah are sources of all the provisions and norms of Islamic law.
Meanwhile, called as proposition, it is because they lead a mujtabid
to find the law for the actions of a believer.

In addition to the Qur’an and Sunnah, the experts of usil al-figh
also stipulate that the source of the law includes zwa‘ and giyas.
The Qur’an revealed by Allah contains teachings so that Muslims
are also guided by the Sunnah, jwa’, and giyas. From this
understanding, the majority of ulama of wusi/ al-figh stated that the
agreed legal sources were the Qur’an, Sunnah, wa’, and giyas.
However, ‘Abd al-Wahhab Khallaf as the contemporary ulama of
usil al-figh states that the true source of law is the Qur’an and
Sunnah, while the ma‘and giyas are methods of exposing the law

42 Zakatiyya al-Sabti, Magddir al-Apkdm al-Islimiyah (Makkah: Dar al-Ijtihad al-
‘Arabi, 1975), 13.
43 Amir Syarifuddin, Usx/ Fikih I (Jakarta: Logos Wacana Ilmu, 1997), 43.
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of the Qur’an and the Sunnah. Ijma‘ and giyas are those based or
relied on the Qur’an and the Sunnah.*

The author is more inclined to the opinion of Khallaf, because
the Quran and Sunnah are the source of all laws. Every legal
provision produced by the ulama will never be separated from the
Quran and the Sunnah. While zma‘ and g#yas are only an
alternative way of taking istinbat al-hukm, the Qur'an and Sunnah
will continuously be used as the basis of the correct law.

Then the source of 7#had for Muslim is sourced from Allah
through intermediaries of revelation. The Qur’an is the main
source since it is a revelation coming from Allah as waby al-matluw
(the process was received by the Prophet Muhammad through the
reading of Jibril). Then the second source is the Sunnah as a ghayr
al-matlu revelation (accepted directly by the Prophet Muhammad
without Jibril’s intermediary). Ijma‘ becomes the accompanying
source of j#thad if the gma‘is based on the ulama agreement in
opening the veil of Allah’s law. Likewise, g/yas becomes a source of
accompaniment of a mujtabid who already has ztihad requirements
in opening the veil of Allah’s law.

Typology of Tantawi’s Islamic Legal Thoughts

The methodological offerings of modern scholars and those
who are different from the classical scholars emerged after
Muhammad ‘Abduh (d. 1905). Under the influence of Abduh’s
liberal and rational thought, there came new methodological offers
that sought to explore Islamic law from its original sources (te
Quran and Sunnah) to adjust to the dynamics of the times.
According to Hallaq, the offer of this new methodology is not the
same as the classical ulama’s methodology which devotes more
attention to the literal interpretation of verses of the Qur’an and
the matn of Sunnah. Hallaq divides the group that offers this new
methodology to two groups, namely Religious Ultilitarianism and
Religious Liberalism.

The cornerstone of the theory of Religious Utilitarianism
group is the concept of maslapah which was a long-standing
controversy from among the classical traditional scholars.

4 ‘Abd Wahhab Khallaf, T/ Ugil al-Figh (Cairo: Dar al-Qalam, 1978), 101.
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Maglahah, this group is working on, is in the field of wu‘amalab,
both nzu‘amalab maliyah ot mu'amalah siyasiyah. This is because the
revelation texts that explain this are limited and more global in
nature.

The Religious Liberalism group emphasizes the deictic
relationship between the commandments of the text of revelation
and the reality of the modern world. The approach used is to
understand revelation both in terms of the text and its context.
The relationship between the text of the revelation and modern
society is not composed through literal interpretation but through
interpretation of the soul and the universal message contained in
the text of the revelation.*

Tantawi, from childhood until the end of his life, struggled and
took part in the world of Islamic science, and showed his
seriousness or sincetity (muahadah) in seeking and spreading
Islamic knowledge. It is appropriate for him to get the title as
mujtabid, it is just that his level of mujtahid is the mmyjtahid fatwa,
because in answering the problems faced in addition to using the
ytihad methods that already exist, he also often answers the
problem by highlighting the opinion of the previous scholars
especially al-Shafi‘t or Shafi‘tyah scholars.

In terms of the dynamics of jtihad, Tantawi, is not too, but
classified as, moderate. To that end, he takes a middle ground that
unites attitudes following #ass, and pays attention to mwaqdsid al-
shari‘ah and the human interests that are not contrary to the nasy.
Tantawl belongs to a group that is armed with sufficient
knowledge, has the nature of wara’, guards against the influence of
volition, and straight that is neither extreme nor apathetic. This
Tantawl’s model of legal thinking is as a type of thought that is
needed today as a reflection of Islam taking the middle way from
other religions desired by Allah as it is recited in al-Baqarah [2]:
143.

The 7tihad model undertaken by Tantawi is in the form of
ytihad tarjily al-intiga’i that attempts to take Islamic law containing
fatwas and legal decisions. So that his level of mwujtahid is mujtahid

4 Wael B. Hallaq, A History of Islamic Legal Theories: An Introduction to Sunni Ussil
al-Figh (Cumbridge: Cumbrigde University Press, 1997), 231-253.
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fatwa by selecting strong and relevant opinions to the condition of
his country. Social changes that occur within a community caused
by several factors, including population, habitat, physical,
technological, and community structural and cultural. Whereas the
process can be driven by the advancement of the education
system, the attitude of tolerance towards deviant behavior, an open
social stratification system, the level of heterogeneity of the
population, and a sense of dissatisfaction with certain living
conditions.*

Changes in law in a society always have two functions, namely
as social engineering and social control. In its function as a legal
social engineering, it creates changes in social structure that spur
people to want and be able to move. While its function as legal
social control has the opposite role, namely maintaining social
stability, controlling the direction and controlling the speed of
change in society so as not to break out of applicable provisions.
In this last function, the law is always often considered to be
lagging the change itself. On the one hand the law is considered to
curb various activities in society, while on the other hand the
dynamics of society always require that the law adjusts to the needs
of the times."

Conclusion

From the previous explanations, this study can conclude that;
the concept of z#had, according to Tantawi, is an outpouring of
the maximum ability of a fagih (mujtabid) to arrive at the shari‘ah
law of ‘@mali by means of istinbat of the shariah propositions. The
area of ztibad according to Tantawl is on ganniyyat al-thubit texts,
such as the Hadith and all aspects relating to it, such as sanad,
validity, weakness, and so forth, or ganniyyat al-dililah, such as the
Hadith or the Qur’an which includes more than one meaning of
Inghawi or fairness of shar%yah. The conditions that must be fulfilled
by a mujtahid, according to Tantawi, are that he has knowledge of
Arabic and dalalah; memorizes the Qur‘an and knows its meaning;
knows the traditions of the Prophet and all aspects relating to the

4 Soetjono Soekanto, Beberapa Permasalaban dalam Kerangka Pembangunan di
Indonesia (Jakarta: Yayasan Penerbit UL, 1975), 40-42.
47 1bid.,146-147.
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science of traditions; understands shari‘ah and customary mwagasid,
masters the science of jurisprudence and its basic; and has a sense
of intelligence. The Tantawi’s Islamic legal thoughts is classified
Religious Ultilitarianism group. In term of the dynamics of 7#had,
Tantawl also belongs to the moderate sense as well as a group that
takes a middle ground that unites attitudes to follow rnass, pays
attention to magqasid al-shari‘ah, and human interests provided that
these interests do not conflict with 7asy.
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